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Health and Safety (Pike River Implementation) Bill 

Submission to the Transport and Industrial Relations Select Committee 

Introduction 

Who we are 
 
 
 
 
 
 
 
In developing this 
submission we 
sought the views 
of… 
 
Our focus 
 
 

 
Relationship to 
recommendations of 
the Independent 
Taskforce on 
Workplace Health 
and Safety 
 

The New Zealand Public Service Association Te Pūkenga Here Tikanga Mahi (the PSA) 
is the largest trade union in New Zealand with over 58,000 members.  We are a 
democratic organisation representing members in the public service, and the wider 
state sector (the district health boards, crown research institutes and other crown 
entities, state owned enterprises, local government, tertiary education institutions 
and non-governmental organisations working in the health, social services and 
community sectors).  
 
We are also the union representing staff employed by the Ministry of Business, 
Innovation and Employment (MBIE) who will be directly affected by the 
establishment of WorkSafe New Zealand, including health and safety inspectors. In 
developing our submission we consulted with those members. 
 
This submission focuses mainly on the establishment of WorkSafe New Zealand, the 
transfer of staff to the new agency, and the powers of mines inspectors under the 
proposed legislation, reflecting our areas of interest. 
 
The PSA recognises that this proposed legislation is designed to implement the 
recommendations of the Royal Commission on the Pike River Coal Mine Tragedy, and 
as such is interim pending decisions by the Government on the recommendations of 
the Independent Taskforce on Workplace Health and Safety.  This is not the new Act 
called for by the Taskforce. However, it is essential that this legislation should reflect 
the recommendations of the Taskforce in order that the new agency recommended 
by both recent reports, be established on the strongest possible footing and not be 
subject to later amendment. The Bill does not do this in some key areas, particularly 
about the central role of tripartism. We urge the select committee to rectify this 
problem. 
 
The PSA is also an affiliate of the New Zealand Council of Trade Unions Te Kauae 
Kaimahi (the CTU) and supports their submission. 
 
We wish to be heard by the select committee. 

 

PSA submission 

 
No reference to 
unions 

Part 1 WorkSafe New Zealand 
The PSA is concerned that there is no reference to unions at all in the text of Part 1 of 
the Bill, which establishes the new agency.  Unions have historically played a 
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We support the new 
agency… 
 
 
Links to  labour 
inspectorate within 
MBIE 
 
Lack of clarity about 
policy responsibility 
 
 
Links with NZP&M 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

significant part in workplace health and safety, have a recognised role under the 
Health and Safety in Employment Act and have been identified by the Independent 
Taskforce as important players in the future model of workplace health and safety. 
 
Subpart 2 WorkSafe New Zealand 
Cl. 6 WorkSafe New Zealand is a Crown entity 
The PSA supports the establishment of a separate Crown entity to be responsible for 
workplace health and safety.  Our members in MBIE who are affected by this change 
are generally supportive of this move, believing that a new agency dedicated to 
health and safety will provide better focus and support for them in their work.  
 
However, we believe there are some risks that will have to be carefully managed by 
the new agency and MBIE. It is important that the new agency maintains strong links 
with relevant parts of its host department, particularly the labour inspectorate and 
policy. Employment practices that give rise to health and safety hazards, such as 
working conditions that lead to fatigue among workers, are issues for both labour 
inspectors and health and safety inspectors and policy advice will need to draw on 
the experiences of both. 
 
There is also the need to maintain clarity about the policy functions of both MBIE and 
WorkSafe New Zealand. We explore this issue more fully when discussing subclause 
10(b) below.  
 
The creation of a new agency also means that the High Hazards Unit in particular will 
have to consider its links to New Zealand Petroleum and Minerals (NZP&M) within 
MBIE, which processes prospecting, exploration and mining permits. The Report of 
the Royal Commission of Inquiry into the Tragedy at Pike River Coal Mine noted that 
the permitting process made no reference to health and safety, there was 
inadequate information and analysis and little monitoring of performance1. 
Improving the connection between the health and safety functions and the 
prospecting, exploration and mining permitting processes of MBIE was one of the 
few potential benefits arising from the creation of the new department. We are not 
sure to what extent these links have been developed within MBIE but the creation of 
the new agency means that consideration will have to be given to how connections 
will be managed in the future 
 
Cl. 7 WorkSafe New Zealand’s Board 
7(1) proposes a board of between 5 and 9 members, appointed by the Minister. This 
contradicts the view of the Independent Taskforce on Workplace Health and Safety, 
that the board comprise eight to 10 people2. A larger board would enable better 
representation from the key stakeholders - the employer and union representative 
bodies – as well as from experts in health and safety.  

                                                           
1 Report of the Royal Commission on the Pike River Coal Mine Tragedy, Volume 2 pp. 318-319 
2 Report of the Independent Taskforce on Workplace Health and Safety p. 49 
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We need a tripartite 
board as 
recommended by 
the Taskforce 
 
 
 
 
 
 
 
 
 
 
 
 
International 
comparisons and 
obligations 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The lack of a 
tripartite base risks 
undermining the 
new agency 
 
 

 
Sub-clause 7(2) also fails to meet the expectations of both the Royal Commission and 
the Independent Taskforce that the governance of the new agency should be 
established on a tripartite basis. When criticising the performance of the then 
Department of Labour, the Royal Commission stated that the reasons they were 
ineffective included “no shared responsibility at governance level, including the 
absence of an active tripartite body…3”. For its part the Taskforce made it clear that: 
 

Representative bodies of workers and businesses should be able to make 
nominations and have these considered by the responsible Minister. The 
Taskforce does not consider that members should represent their nominating 
constituencies. While those constituencies bring unique, important and valuable 
perspectives, individuals have an overriding governance responsibility as board 
members. The Minister should, however, be required to put in place a process 
for selecting the board that gives confidence to stakeholders, in particular the 
most representative organisations of workers and employers4. 
 

Tripartism is a long established principle in health and safety regulation. It is the 
dominant model in Australia and is the foundation of the Health and Safety Executive 
in the United Kingdom. It is also an obligation under ILO convention 155, to which 
New Zealand is a signatory. The Taskforce has made clear that such a provision would 
enable New Zealand to meet its international obligations while providing a sound 
basis for an effective regulator. 
 
The membership proposed by the Bill stops well short of this.  The Minister will have 
absolute discretion on appointments to the board, with the Bill only requiring that 
she/he have ‘regard to’ a range of factors, which include ‘perspectives of workplace 
participants’. This could just as easily mean employers or non-union workers.   
 
The government must implement recommendation 196(ii) of the Taskforce that:  
 

the new agency should be constituted on a tripartite basis, including an 
independent chair and members reflecting the interests of workers, unions, 
employers and iwi, as well as other parties interested in the workplace health 
and safety system health and safety taskforce. 

 
Failure to do so would not only be a missed opportunity, it would run the risk that 
the effectiveness of the new agency will be undermined. It is a similar situation to 
1992 when the Health and Safety in Employment Act was first passed.  As Ross 
Wilson has described: 
 

In 1988 the tripartite Advisory Committee on Occupational Safety and Health 

                                                           
3 Pike River Report Vol. 2 p. 292 
4 Taskforce Report p. 49 



 

6 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Tripartism cannot be 
reduced a function 
of an advisory group 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

(ACOSH) published a discussion paper, following which a policy decision by the 
fourth Labour Government brought the policy and administration of 
occupational safety and health together into one government agency — the 
Department of Labour — and the Occupational Safety and Health Bill 1990 was 
introduced into Parliament. The incoming National Government allowed that Bill 
to lapse and in its place introduced the Health and Safety in Employment Bill 
1991. This Bill had an emphasis on management of health and safety by 
employers rather than any enforceable rights for employees or their unions to 
participate in, or be consulted on, decision making in respect of health and 
safety matters in the workplace5. 

 
The government of the day sought to exclude or minimise an active role by workers 
and their unions, a failure which was only partially rectified by the 2002 amendment 
to the Act. However, the Taskforce has identified that poor worker engagement and 
representation is still a major contributor to our poor health and safety record6. We 
risk repeating that failure with this resistance to a fully tripartite approach to the 
membership of the board. 
 
Cl. 8 Advisory groups 
Clause 8(1) allows WorkSafe  New Zealand to establish a tripartite based advisory 
group to ‘provide a forum for dialogue and co-operation’ between the tripartite 
parties and to ‘provide advice to WorkSafe New Zealand’.  
 
This attempt to provide some tripartite input to the new agency in reality 
marginalises the whole concept of tripartitism and directly conflicts with the clearly 
stated views of the Taskforce: 
 

…the Taskforce does not consider that there needs to be a separate tripartite 
group providing advice to the board. Nor do we support the alternative 
approach of an independent board that is not constituted on a tripartite basis 
but that is supported by a tripartite advisory group7. 
 

The Royal Commission also addressed this point: 
 

…New Zealand lacked effective shared governance, despite its importance being 
recognised in the DoL 10-year strategy. As Robens concluded 40 years ago, 
advisory committees have little influence; an executive board is required if there 
is to be effective participation in decision-making8. 

 
Clause 8(1) in effect replicates the role of the current Workplace Health and Safety 
Council, which has long been recognised as ineffective precisely because it is merely 

                                                           
5 Wilson, Ross  Health and Safety in Employment: Act and Analysis, Thomson Reuters, 2012 p. 2 
6 Taskforce Report p. 22 
7 Taskforce Report p. 49 
8 Pike River Report  p.292 
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We support other 
advisory groups 
 
 
 
 
 
The objective should 
relate to the object 
of the Act 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The functions should 
reflect the 
recommendations of 
the Taskforce 
 
 
 
 
 
 
 
 
 
Managing the policy 

advisory. The Taskforce has explicitly recommended that the Council be 
disestablished in conjunction with the establishment of a tripartite board9.  
 
On the other hand the PSA supports clause 8(2) which gives WorkSafe New Zealand 
the power to establish other advisory groups to provide it with advice. However, 
these advisory groups should also be established on a tripartite basis. As the 
Taskforce has said, its vision is that “tripartism is inculcated throughout the health 
and safety system.”10 
 
Cl. 9 WorkSafe New Zealand’s main objective 
The Bill states that WorkSafe New Zealand’s main objective is to “promote and 
contribute to the prevention of harm to all people at work… ”. The Taskforce, when 
talking about the objectives of a new health and safety Act, proposed that it should 
use more positive language than the word ‘promote’. It recommended that a new 
Act should seek to “secure the health and safety of workers and workplaces”.  The 
new agency cannot ‘secure’ the health and safety of workers and workplaces on its 
own, but if this objective is to be inserted into the new health and safety act then the 
objective of the new agency should reflect to the object of that act. In the absence of 
a new act we propose wording that refers to the Health and Safety in Employment 
Act to read: 
 

to promote, and contribute to the securing of, the health and safety of all people 
at work and in, or in the vicinity of the workplace, and to the object of the Health 
and Safety in Employment Act. 

 
 
Cl. 10 WorkSafe New Zealand’s functions 
This clause does not implement the functions recommended by the Taskforce11.  The 
PSA believes that these recommendations are more comprehensive than those in the 
Bill. They also are clearer about the new agency’s leadership role within the 
workplace health and safety system, particularly in function (0) which requires that 
the new agency: 
 

collaborate and co-ordinate with industries, unions, sectors and communities in  
engaging the whole system in harm-prevention efforts 

 
This is stronger than 10(a) in the Bill which talks merely about “co-ordination across 
the different components of the system” and does not mention unions and other 
stakeholders. 
 
10(b) gives the agency the function of making “recommendations for changes to 

                                                           
9 Taskforce Report p. 50 
10 Taskforce Report p. 40 
11 See Taskforce report p.50 
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split 
 
 
 
 
 
 
 
 
 
 
 
The nature of 
funding 
 
 
 
 
 
 
ACOPs and 
regulations 
 
 
 
 
 
Information sharing 
 
 
 
Gaps in functions 
 
 
 
 
 
Powers and duties 
 
 
 
 
 

improve the effectiveness of the workplace health and safety system, including 
legislative changes”. This sounds like a strategic policy function, which could create 
confusion with the role of MBIE policy in health and safety.  On the other hand we 
note that an internal fact sheet distributed to staff in March stated that “MBIE will 
continue to be the government agency primarily responsible for workplace health 
and safety policy and legislation. The new workplace health and safety agency will 
make recommendations on legislative change and play a role in the development of 
any health and safety strategy.” This sub-clause reflects this fine distinction but there 
is a risk that there will be parallel policy capabilities, leading to duplication, confusion 
and competition.  The respective roles and the links between them will have to be 
carefully managed. 
 
10(d) says the agency can make recommendations about the level of funding 
required to carry out its functions but not the form the funding can take, including 
cost recovery. The Taskforce refers to the ‘nature’ of the funding. The health and 
safety levy is part of the mix of incentives for employers and how that is applied 
could make a difference to health and safety outcomes. Similarly WorkSafe New 
Zealand should be able to advise on other workplace health and safety related 
funding such as the setting of ACC levies. 
 
10(e) gives the agency the power to ‘develop’ Approved Codes of Practice (ACOPs). 
We prefer the wording from the Taskforce about having the power to ‘make’ ACOPs,  
which we understand to mean that the agency should have the power to recommend  
ACOPs to the Minister, having taken them through the full process of developing and 
consulting on them .  The agency would also have the role of developing or reviewing 
regulations and providing advice to the Minister on their approval. 
 
10(i) provides for the sharing of information with “other agencies and interested 
persons” but it should be more explicit about who those interested persons are, 
including the tripartite partners. 
 
There are major gaps in the list of functions, which the Taskforce list picks up. These 
include: promoting and supporting effective worker participation; carrying out 
diagnostic root-cause analysis investigations and reviews; collaborating with unions 
and other participants; encouraging a whole-of-life view of health and safety through 
good design of plant; and directing a particular focus on major hazards. 
 
The Bill does not provide the new agency with specific powers or duties as 
recommended by the Taskforce12. This may be pending the response of the 
Government to the report of the Taskforce, but it is our expectation that the select 
committee will include these provisions. 
 
 

                                                           
12 See Taskforce report p. 51 
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The transition 
provisions are clear 
and detailed… 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
Members of the 
SSRSS are 
disadvantaged 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Subpart 3 – Transition to WorkSafe New Zealand and consequential amendments 
This subpart addresses the question of transition of our members in MBIE to the new 
agency. Overall we are satisfied with the provisions in the Bill and support the level of 
detail provided, which should minimise the risk of dispute. For example: 

• It expressly provides that assessment of an “equivalent employment” 
must include no less favourable service related, redundancy and 
superannuation provisions. 

• It expressly provides that the transferring employee is not a new 
employee for the purposes of trial periods and Kiwisaver. 

• It expressly provides that the transferring employee remains bound by, 
and may enforce the CA against WorkSafe, and that once WorkSafe 
becomes a party to the CA it takes on all the obligations that the CE of 
MBIE had previously. 

• It expressly deals with GSF, stating that transferring employees are 
deemed to continue to be employed in the Government service. 

• It continues the appointments of inspectors appointed under s. 29 of 
the Health and Safety in Employment Act and of enforcement officers 
appointed under s. 97B(2)(b) of the Hazardous Substances and New 
Organisms Act. 

 
However, employees being transferred to WorkSafe New Zealand who are members 
of the State Sector Retirement Savings Scheme (SSRSS) will not be able to carry their 
membership of the scheme over to the new agency.  This is because the SSRSS was 
confined to the public service when it was first introduced in 2004 and the new 
agency will not be a registered employer under the scheme. There were plans to 
extend it to the wider state sector but these were superseded by the introduction of 
KiwiSaver. The SSRSS is now closed to new members. 
 
The SSRSS has some advantages over KiwiSaver, mainly because it is more flexible 
and it is easier for someone to retire earlier and get access to their funds.  Those 
affected will have the choice of transferring their funds into KiwiSaver (which will be 
harder to access), putting them into some other investment or taking them as a lump 
sum for the purpose of current expenditure. The PSA is concerned that the choice is 
between tighter access and complete freedom. There is a risk that employees will not 
want their money tied up in KiwiSaver and that current pressures might override the 
need to save for retirement. We would therefore ask that a new provision be added, 
allowing transferred employees to maintain their membership of SSRSS. We would 
suggest the following wording: 
 

State Sector Retirement Savings Scheme 
(1) WorkSafe New Zealand is deemed to be an employer registered under the 

State Sector Retirement Savings Scheme for the purposes of this section.  
(2) Any person who, immediately before becoming an employee of WorkSafe 

New Zealand, was a contributor to the State Sector Retirement Savings 
Scheme, may continue as a member of that scheme. 
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MBIE’s approach to 
date is cause for 
concern 
 
 
 
 
 
 
 
 
 
 
 
 
Many skilled staff 
have been lost 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Why target the 
inspectors? 
 
 

(3) This section does not entitle a person employed by WorkSafe New Zealand 
to become a contributor to the State Sector Retirement Savings Scheme if 
the person has ceased to be a contributor or has never been a contributor. 

 
We also wish to take this opportunity to express our concern to the select committee 
about the processes that MBIE has followed to date in the lead up to the transfer and 
what they might mean for the new agency. 
 
In the wake of Pike River the Department of Labour commenced a review of their 
model of health and safety inspection. This resulted in an increase in the rates of pay 
for many, but not all inspectors (to take effect from 1 July 2013) and the 
development of four different inspection roles (high hazard, response, investigation 
and assessment).  In February the Ministry told health and safety inspectors that as 
part of the transition to this new model their current roles would be 
disestablished.  They had to reapply for new positions through a very rigorous 
process which included psychometric and cognitive testing as well as technical tests, 
interviews and referee checks.  Any inspector who was unsuccessful would either 
have to apply again or be made redundant.  
 
This process was excessive and highly stressful for our members. In February we 
predicted that it could result in the loss of skilled staff and since then many have 
decided that it was too much and either taken redundancy or other jobs. Those who 
have gone have taken over 300 years’ worth of experience with them. At the time of 
writing it appears that the Ministry may fail to meet their targets. While they were 
promising 158 inspectors to meet the concerns raised by the Royal Commission that 
there were too few, as of 15 July there were less than 100 warranted frontline 
inspectors holding certificates of appointment. Despite an active recruitment 
strategy and new trainees being appointed this is unlikely to meet the target for 
warranted inspectors before mid-2014 at the earliest.  
 
The Ministry’s decision to review the management and delivery of health and safety 
services was understandable under the circumstances but once the report of the 
Royal Commission came out and the Government endorsed its recommendations it 
was clear that there would be a separate health and safety agency created. Given the 
impetus for change a new agency could reasonably be expected to set its own 
agenda, rather than just accept the model developed by its predecessor.  However, 
MBIE has pressed ahead with its reforms raising the risk that our members will be 
put through another extensive and stressful exercise following the transfer. 
 
While the Royal Commission was highly critical of the effectiveness of the 
Department of Labour as regulator, their conclusions focused responsibility on the 
Department, rather than the inspectors.  The inspectors  had acted in accordance 
with Departmental policy13 and the Royal Commission’s overall conclusion was: 

                                                           
13 Pike River Report Vol. 1 p. 203 
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WorkSafe NZ needs 
to listen to their staff 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
We welcome the 
improvement and 
prohibition notices 
 
 
 
 
 
 
 
 
 
 
 

 
Management and oversight of the mining inspectors were deficient, leaving the 
inspectors inadequately supported. Problems affecting the inspectorate and the 
resulting risks were known at many levels of DOL, but were not competently 
addressed. Generally there was an inadequate focus on the health and safety 
risks posed by the underground coal mining industry14. 

 
Given this context it is hard to see why MBIE targeted the inspectors in the way they 
did. The problems lay with resourcing, management and leadership, not with the 
inspectors.  
 
We would ask the select committee to use the opportunity afforded by their report 
on this Bill to urge caution on WorkSafe New Zealand when it comes to rethinking 
the model of health and safety inspection that they will inherit from MBIE.  In order 
to provide stability for the health and safety inspectorate after a period of significant 
and unnecessary disruption any further change needs to be thoroughly thought 
through and involve the inspectors from the beginning. They have some concerns 
about the new model, the expertise to improve it and they will be the people who 
have to implement it. Getting that balance right will be important for the morale of 
the inspectorate, the short term prospects of WorkSafe New Zealand and the health 
and safety of New Zealand workers during the bedding in of the new agency. 
 
 
Part 2 Amendments to Health and Safety in Employment Act 1992 
 
Cl.32 New section 39A inserted (Inspectors may issue improvement notices in 
relation to mining operation) 
Cl. 33 New section 41A inserted (Inspectors may issue prohibition notices in 
relation to mining operation) 
Our members in the mines inspectorate welcome these provisions as the ability to 
issue notices in advance is essential. However, much will depend on the management 
within the new agency as these powers are of little use unless the inspectors have 
the full backing of their managers. The tragedy at Pike River demonstrated the 
problems that can arise when inspectors are left unsupported. Hopefully the 
establishment of a dedicated agency will mean that there is a greater awareness of 
the importance of backing inspectors.  
 
While we support these provisions we believe that these are powers that all health 
and safety inspectors should have.  Either this bill should address this or the issue 
must be taken up in any later legislation implementing the recommendations of the 
Taskforce. 
 
 

                                                           
14 Pike River Report Vol. 2 p. 286 
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Conclusion 
The PSA welcomes the introduction of this bill as an important step in improving our 
workplace health and safety system. However, it is substantially flawed because of 
the failure to embrace the recommendations of the Independent Taskforce on Health 
and Safety on tripartism. These are recommendations that are based on research and 
international best practice. The reluctance to put in place a tripartite board and 
‘inculcate tripartism at every level in the system, runs the risk of repeating the 
failures of the Health and Safety in Employment Act 1992. 
 
The PSA recognises that this proposed legislation is designed to implement the 
recommendations of the Royal Commission on the Pike River Coal Mine Tragedy, and 
as such is interim pending decisions by the Government on the recommendations of 
the Independent Taskforce on Workplace Health and Safety.   However, it is 
important that the recommendations of the Taskforce be incorporated at this point, 
where relevant. 

  
 
 For further information about this submission contact 

 
E:  Kirsten.windelov@psa.org.nz 
T:  (027) 213 7184 
www.psa.org.nz 
 

 

 

 

 

http://www.psa.org.nz/

